Swisslogic Healthcare third party pass through terms:

Netsmart

NOTICE TO PURCHASERS: PURCHASERS (aka END USERS) MAY HAVE ADDITIONAL
OBLIGATIONS TO SUPPLIER UNDER THESE SEPARATE, INDIVIDUAL PURCHASER AGREEMENTS WITH
SUPPLIER (COLLECTIVELY, THIS “END USER AGREEMENT”), THAT ARE NOT SPECIFICALLY COVERED
OR CONTEMPLATED BY THE AGREEMENT BETWEEN SUPPLIER AND THE NETSMART VALUE ADDED
RESELLER AGREEMENT (THE “NETSMART VAR”). PLEASE NOTE THAT (1) NETSMART HAS NOT
NEGOTIATED OR APPROVED THE TERMS OF THIS END USER AGREEMENT AND (i)
PURCHASERS HAVE THE ABILITY TO NEGOTIATE THE TERMS OF SuCH END USER
AGREEMENTS LOCALLY TO SUIT THEIR SPECIFIC NEEDS.

SUBJECT TO THE NETSMART VAR, (“BASE AGREEMENT")

MASTER PURCHASE AND SERVICE TERMS AND CONDITIONS

1. AGREEMENT. THESE MASTER TERMS AND CONDITIONS, DATED AS WRITTEN IN THE
APPLICABLE PROPOSAL (“EFFECTIVE DATE”), ARE ENTERED INTO BETWEEN TRANSLOGIC
CORPORATION D/B/A SWISSLOG HEALTHCARE (“SWISSLOG HEALTHCARE”) AND FACILITY AS
WRITTEN IN THE PROPOSAL (“CUSTOMER”). EACH OF THE FOREGOING MAY BE REFERRED TO HEREIN
AS A “PARTY,” OR COLLECTIVELY AS “PARTIES.” CUSTOMER AGREES TO PURCHASE AND SWISSLOG
HEALTHCARE AGREES TO FURNISH HARDWARE, SUBSCRIPTION ORDERS, SOFTWARE AND/OR
SERVICES, AS DEFINED IN SECTION 2 HEREIN, ACCORDING TO THE PROVISIONS OF THE PROPOSAL,
INCORPORATED HERE BY REFERENCE (“PROPOSAL”), SUBJECT TO THE FOLLOWING TERMS AND
CONDITIONS. THESE MASTER TERMS AND CONDITIONS, TOGETHER WITH THE PROPOSAL AND ALL
AMENDMENTS SCHEDULES, EXHIBITS, RIDERS, ATTACHMENTS, SUPPLEMENTS HERETO, IS
COLLECTIVELY REFERRED TO HEREIN AS THE “AGREEMENT.”

2. DEFINITION. CAPITALIZED TERMS USED IN THIS AGREEMENT HAVE THE MEANINGS SET
FORTH BELOW OR AS PROVIDED WITHIN THE BODY OF THIS AGREEMENT. ALL DEFINED TERMS IN THIS
AGREEMENT IN THE SINGULAR FORM WILL BE CONSTRUED TO INCLUDE THE PLURAL AND VICE
VERSA.

“AFFILIATE” MEANS ANY ENTITY THAT DIRECTLY OR INDIRECTLY CONTROLS, IS CONTROLLED BY,
OR IS UNDER COMMON CONTROL OF CUSTOMER OR SWISSLOG HEALTHCARE. “CONTROL,” FOR
PURPOSES OF THIS DEFINITION, MEANS DIRECT OR INDIRECT OWNERSHIP OR CONTROL OF MORE THAN
50% OF THE VOTING INTERESTS OF CUSTOMER OF SWISSLOG HEALTHCARE.

“APPLICABLE LAW” MEANS ALL FEDERAL, STATE, COUNTY AND MUNICIPAL LAWS, ORDINANCES,
REGULATIONS AND ORDERS PERTAINING TO THE PERFORMANCE AND PROVISION OF ITS SERVICE, OR
ANY OTHER DELIVERABLES UNDER THIS AGREEMENT, AS THEY EXIST NOW AND AS THEY MAY BE

AMENDED EROMLTIME TO TIME,

www.ntst.com

4950 College Boulevard
Overland Park, KS 66211
800.842.1973




“APPLICATION SOFTWARE” MEANS THE SOFTWARE, AS DESCRIBED IN THE PROPOSAL, DESIGNED TO
PERFORM A GROUP OF COORDINATED FUNCTIONS, TASKS, OR ACTIVITIES FOR THE BENEFIT OF THE
CUSTOMER.

“BENEFICIAL USE” OF THE SYSTEM, AS DEFINED WITHIN THE SECTION, OCCURS WHEN THE SYSTEM
HAS BEEN USED BY CUSTOMER FOR A PERIOD OF 5 DAYS.

“CORRECTIVE MAINTENANCE” MEANS SERVICES, AS DEFINED WITHIN THE SECTION, WHICH ARE
ORDERED BY CUSTOMER UNDER A PROPOSAL, OR ORDERED DIRECTLY BY CUSTOMER, AND MADE
AVAILABLE BY SWISSLOG HEALTHCARE, PURSUANT TO THE CONDITIONS OF THIS AGREEMENT.

“CUSTOMER” MEANS THE HOSPITAL, NONPROFIT, COMPANY OR OTHER LEGAL ENTITY ACCEPTING
THIS AGREEMENT, AND AFFILIATES OF THAT COMPANY OR ENTITY.

“CUSTOMER DATA” MEANS ELECTRONIC DATA AND INFORMATION COLLECTED AND STORED BY
CUSTOMER.

“CURRENT” MEANS CUSTOMER’S ACCOUNT BEING PAID AND IN COMPLIANCE WITH THIS
AGREEMENT.

“DOCUMENTATION” MEANS ANY MANUALS, IMPLEMENTATION PLANS, NOTES, INSTRUCTIONS
AND/OR GUIDELINES FOR HARDWARE, SOFTWARE, AND/OR SERVICES WHICH IS PRESENTED TO
CUSTOMER, OR AS UPDATED BY SWISSLOG HEALTHCARE FROM TIME TO TIME.

“EMBEDDED SOFTWARE” MEANS SOFTWARE THAT IS EMBEDDED IN THE HARDWARE, WHICH IS
WRITTEN SPECIFICALLY TO CONTROL THE PARTICULAR HARDWARE THAT IT RUNS ON.

“EVENT” MEANS CUSTOMER IS EXPERIENCING A DOWNTIME EVENT WITH ITS SYSTEM, AS FURTHER
DEFINED BY THE PROPOSAL.

“FINAL ACCEPTANCE” SHALL OCCUR ONCE CUSTOMER HAS OPERATED THE HARDWARE AND/OR
SOFTWARE, IN ACCORDANCE WITH SWISSLOG HEALTHCARE INSTRUCTIONS, FOR A PERIOD OF FIVE
(5) DAYS AND THE HARDWARE AND/OR SOFTWARE HAS PERFORMED TO SPECIFICATIONS FOR 98% OF
SUCH PERIOD.

“HARDWARE” MEANS A PHYSICAL PRODUCT OR COMPONENT THAT IS MANUFACTURED OR REFINED
FOR SALE OR LEASE AS DEFINED BY THE PROPOSAL.

“HARDWARE SUBSCRIPTION” MEANS THE CONTINUED USE OF HARDWARE, SOFTWARE, SOFTWARE
UPDATES AND SERVICES FOR A RECURRING PAYMENT, AS DESCRIBED IN THE PROPOSAL AND
PURSUANT TO THE CONDITIONS OF THIS AGREEMENT.

“LEASE” AN AGREEMENT, AS DEFINED HEREIN AND THE PROPOSAL, BETWEEN CUSTOMER AND
SWISSLOG HEALTHCARE BY WHICH SWISSLOG HEALTHCARE SHALL TRANSMIT HARDWARE TO THE
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CUSTOMER, FOR A LIMITED PERIOD, SUBJECT TO VARIOUS CONDITIONS, IN EXCHANGE FOR FEES, BUT
WHICH SWISSLOG HEALTHCARE RETAINS OWNERSHIP RIGHTS.

“NETWORK” MEANS AN AGGREGATION OF DEVICES, ANY OF WHICH MAY PERFORM THE FUNCTIONS
OF COMPUTATION, DATA STORAGE, AND/OR DATA COMMUNICATIONS, AND WHICH ARE
INTERCONNECTED BY CABLE OR WIRELESS COMMUNICATIONS MEANS SO AS TO PERMIT THE PASSAGE
OF MACHINE-READABLE INFORMATION AMONG TWO OR MORE SUCH DEVICES; NETWORK INCLUDES,
WITHOUT LIMITATION, ANY PUBLICLY ACCESSIBLE COMMUNICATIONS, SYSTEMS CAPABLE OF DATA
AND/OR VOICE COMMUNICATIONS; WHICH SYSTEMS MAY BE GENERALLY KNOWN AS THE INTERNET,
THE WORLDWIDE WEB, OR OTHER DESIGNATION.

“PROPOSAL” MEANS AN ORDERING DOCUMENT SPECIFYING THE HARDWARE, SOFTWARE,
SUBSCRIPTION AND SERVICE TO BE PROVIDED HEREUNDER THAT IS ENTERED INTO BETWEEN
CUSTOMER AND SWISSLOG HEALTHCARE OR ANY AFFILIATES, INCLUDING ANY ADDENDA AND
SUPPLEMENTS THERETO. BY ACCEPTING A PROPOSAL, CUSTOMER AND SWISSLOG HEALTHCARE
AGREE TO BE BOUND BY THE TERMS OF THIS AGREEMENT AS IF IT WERE AN ORIGINAL PARTY HERETO.

“PREVENTIVE MAINTENANCE” OR “MAINTENANCE SERVICE” MEANS SERVICES ORDERED BY
CUSTOMER UNDER A PROPOSAL, OR ORDERED DIRECTLY BY CUSTOMER, AND MADE AVAILABLE BY
SWISSLOG HEALTHCARE, PURSUANT TO THE CONDITIONS OF THIS AGREEMENT.

“SERVICES” MEANS A TASK(S) OR DUTY THAT IS ORDERED BY CUSTOMER UNDER A PROPOSAL AND
MADE AVAILABLE BY SWISSLOG HEALTHCARE PURSUANT TO THE CONDITIONS OF THIS AGREEMENT.

“SOFTWARE” MEANS THE PART OF THE HARDWARE OR APPLICATION, WHICH CONSISTS OF ENCODED
INFORMATION OR COMPUTER INSTRUCTIONS THAT CAUSES THE HARDWARE OR APPLICATION TO
PERFORM A TASK.

“SOFTWARE LICENSE” MEANS THE LICENSE ORDERED BY CUSTOMER UNDER A PROPOSAL AND MADE
AVAILABLE BY SWISSLOG HEALTHCARE, PURSUANT TO THE CONDITIONS OF THIS AGREEMENT.

“SOFTWARE SUBSCRIPTION” MEANS THE CONTINUED USE OF THE APPLICATION SOFTWARE AND
SOFTWARE UPDATES FOR A RECURRING PAYMENT, AS DESCRIBED IN THE PROPOSAL AND PURSUANT
TO THE CONDITIONS OF THIS AGREEMENT.

“SOFTWARE ERROR” MEANS AN INSTANCE OF FAILURE OF THE SOFTWARE TO BE OPERATIVE AS
FURTHER DEFINED BY SWISSLOG HEALTHCARE.

“SOFTWARE ERROR CORRECTION” MEANS EITHER A MODIFICATION OR ADDITION TO THE SOFTWARE
THAT, WHEN MADE OR ADDED TO THE SOFTWARE, CORRECTS A SOFTWARE ERROR.

“SOFTWARE MAINTENANCE” MEANS SERVICES THAT ARE ORDERED BY CUSTOMER UNDER A
PROPOSAL AND MADE AVAILABLE BY SWISSLOG HEALTHCARE PURSUANT TO THE CONDITIONS OF
THIS AGREEMENT.
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“SUBSCRIPTION” MEANS THE CONTINUED USE, LEASE OR SUPPORT OF APPLICATION SOFTWARE,
HARDWARE OR SERVICES, PURSUANT TO THE PROPOSAL AND CONDITIONS OF THIS AGREEMENT,
BASED ON A RECURRING FEE.

“SOFTWARE UPDATE” MEANS A REVISION OR MINOR IMPROVEMENT TO EMBEDDED SOFTWARE ON
THE SAME PLATFORM OR PROVIDING SOFTWARE ERROR CORRECTION TO MAINTAIN AN OPERATIVE
STATUS.

“SOFTWARE UPGRADE” MEANS A NEW VERSION OR RELEASE OF THE EMBEDDED SOFTWARE,
PROVIDED BY SWISSLOG HEALTHCARE (OFTEN DESIGNATED AS A X.0 RELEASE), WHICH IMPROVES
THE FUNCTIONALITY OR ADDS FUNCTIONAL CAPABILITIES TO THE SOFTWARE THAT IS NOT INCLUDED
IN A SOFTWARE UPDATE.

“SYSTEM” MEANS SWISSLOG HEALTHCARE HARDWARE AND EMBEDDED SOFTWARE INTERACTING
TOGETHER TO CREATE A FUNCTIONING PRODUCT AS DESCRIBED IN THE PROPOSAL.

“TYPICAL USAGE” MEANS THE AVERAGE USE AND/OR PRODUCTION OF THE INSTALLED SYSTEM, AS
DEFINED BY SYSTEM TYPE AND REFERENCED IN THE PROPOSAL.

3. TERMINATION.

A FOR CAUSE. A PARTY MAY TERMINATE THIS AGREEMENT FOR CAUSE (1) UPON 60 DAYS
WRITTEN NOTICE TO THE OTHER PARTY OF A MATERIAL BREACH IF SUCH BREACH REMAINS UNCURED
AT THE EXPIRATION OF SUCH PERIOD, OR (Il) IF THE OTHER PARTY BECOMES THE SUBJECT OF A
PETITION IN BANKRUPTCY OR ANY OTHER PROCEEDING RELATING TO INSOLVENCY, RECEIVERSHIP,
LIQUIDATION OR ASSIGNMENT FOR THE BENEFIT OF CREDITORS.

B. FOR CONVENIENCE. A PARTY MAY TERMINATE THIS AGREEMENT FOR CONVENIENCE UPON
90 DAYS WRITTEN NOTICE TO THE OTHER PARTY, OR AS OTHERWISE STATED IN THE PROPOSAL. IN
THE EVENT CUSTOMER SHOULD TERMINATE SERVICES PRIOR TO THE AGREED-UPON TERM, IN
ADDITION TO ANY OTHER RIGHTS THAT SWISSLOG HEALTHCARE MAY HAVE, AND REGARDLESS OF
THE CAUSE OF TERMINATION OR SUSPENSION, CUSTOMER SHALL PAY CANCELLATION FEES AS
ESTABLISHED IN THE PROPOSAL. IF NO CANCELLATION FEES ARE ESTABLISHED IN THE PROPOSAL,
THEN THE CUSTOMER SHALL PAY SWISSLOG HEALTHCARE ACCORDING TO THE SERVICE FEES
UNPAID AND OUTSTANDING THROUGH THE THEN-CURRENT CALENDAR YEAR (IF ANY.) IN THE EVENT
CUSTOMER SHOULD TERMINATE A LEASE, PRIOR TO THE END OF THE TERM, CUSTOMER SHALL BE
RESPONSIBLE FOR THE BALANCE OF THE UNPAID LEASE, OR SUBJECT TO ANY CANCELLATION FEES
SPECIFIED IN THE PROPOSAL. IN THE EVENT CUSTOMER SHOULD TERMINATE A SUBSCRIPTION, PRIOR
TO THE END OF THE TERM, CUSTOMER SHALL BE RESPONSIBLE FOR THE BALANCE OF THE UNPAID
TERM OR SUBJECT TO ANY CANCELLATION FEES SPECIFIED IN THE PROPOSAL. IF CUSTOMER SHOULD
TERMINATE A SYSTEM ORDER PRIOR TO FINAL ACCEPTANCE, IN ADDITION TO ANY OTHER RIGHTS
THAT SWISSLOG HEALTHCARE MAY HAVE, AND REGARDLESS OF THE CAUSE OF TERMINATION OR
SUSPENSION, CUSTOMER SHALL PAY SWISSLOG HEALTHCARE ANY EXPENSES INCURRED AND
REIMBURSABLE TRAVEL EXPENSES INCURRED IN THE PERFORMANCE OF THIS AGREEMENT,
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INCLUDING WORK IN PROGRESS OR ANY PORTION OF INSTALLATION OR SERVICES COMPLETED OR IN
PROGRESS UP TO AND INCLUDING THE DATE AT WHICH TERMINATION OR SUSPENSION OF WORK
TAKES EFFECT, REGARDLESS OF WHETHER SUCH INSTALLATION HAS BEEN COMPLETED, AND ALL
PAYMENTS DUE THROUGH THE DATE OF TERMINATION, INCLUDING, BUT NOT LIMITED TO PAYMENTS
DUE FOR HARDWARE ORDERED AND/OR RECEIVED.

4, HARDWARE INSTALLATION AND SOFTWARE DEPLOYMENT COOPERATION. ANY HARDWARE
INSTALLED OR SOFTWARE DEPLOYED WILL BE DONE IN A WORKMANLIKE MANNER. THE PARTIES
ACKNOWLEDGE AND AGREE THAT COLLABORATION AND TEAMWORK DURING INSTALLATION OR
DEPLOYMENT IS CRITICAL TO THE FUTURE SUCCESS OF BOTH PARTIES AND THEY WILL WORK
TOGETHER TO ACCOMPLISH THE SAME.

5. SHIPMENT, TITLE AND RISK OF LOSS. SWISSLOG HEALTHCARE SHALL DELIVER THE
HARDWARE FOB DESTINATION. SWISSLOG HEALTHCARE AGREES TO PAY ALL FREIGHT, PACKING
AND OTHER ADMINISTRATIVE AND TRANSPORTATION CHARGES RELATED TO SAID DELIVERY.
SWISSLOG HEALTHCARE SHALL MAKE ALL ARRANGEMENTS FOR SHIPPING, INCLUDING MAKING
PARTIAL SHIPMENTS, IF REQUIRED. UPON DELIVERY, CUSTOMER SHALL PROVIDE CLEAN, SAFE AND
TEMPERATURE-CONTROLLED AREA FOR RECEIVING SAID SHIPMENT. SWISSLOG HEALTHCARE SHALL
SELECT, AT ITS DISCRETION, THE TYPES AND AMOUNT OF CRATING. ALL SHIPMENTS HEREUNDER
WILL BE MADE TO CUSTOMER AT CUSTOMER’S ADDRESS, AS MADE KNOWN TO SWISSLOG
HEALTHCARE. THE LIABILITY OF THE HARDWARE PASSES TO CUSTOMER ONCE THE SHIPMENT IS
RECEIVED AT CUSTOMER’S ADDRESS. TITLE TO HARDWARE WILL PASS TO CUSTOMER UPON RECEIPT
OF FINAL PAYMENT TO SWISSLOG HEALTHCARE, WITH THE EXCEPTION OF HARDWARE WHICH IS
UNDER A LEASE ARRANGEMENT.

6. PREVENTIVE AND CORRECTIVE HARDWARE MAINTENANCE. SWISSLOG HEALTHCARE SHALL
PROVIDE ON-SITE PREVENTIVE AND CORRECTIVE MAINTENANCE SERVICES ACCORDING TO THE
PROPOSAL. PREVENTIVE MAINTENANCE AND SERVICES ARE FOR THE PURPOSE OF INSPECTION AND
ADJUSTMENT OF THE SYSTEM AND HARDWARE, AS DEFINED IN THE PROPOSAL. CORRECTIVE
MAINTENANCE FOR FAILED WEAR-AND-TEAR PARTS AND PREVENTIVE MAINTENANCE ON ALL
QUALIFYING PARTS WILL BE PERFORMED AT NO ADDITIONAL CHARGE TO CUSTOMER. MAINTENANCE
OF NON-QUALIFYING PARTS, OR WORK PERFORMED OUT OF THE SCOPE OF WORK WILL BE BILLED AT
SWISSLOG HEALTHCARE’S STANDARD RATE, ON A TIME AND MATERIALS BASIS. THE LISTING FOR
ALL WEAR-AND-TEAR PHARMACY PRODUCTS AND QUALIFYING PREVENTIVE MAINTENANCE PARTS
MAY BE FOUND AT HTTPS://WWW.SWISSLOG-
HEALTHCARE.COM/PHARMACYAUTOMATIONMASTERSCHEDULEBON-SITE SYSTEM MAINTENANCE
SERVICE AND MONITORING IS TO BE COORDINATED BETWEEN THE FIELD SERVICE ENGINEER AND THE
CUSTOMER.

1. SERVICE LIMITATIONS. SWISSLOG HEALTHCARE WILL BE UNDER NO OBLIGATION TO
PROVIDE ANY SERVICE HEREUNDER DUE TO ERRORS, MALFUNCTIONS OR DEFECTS ARISING FROM: (I)
ABUSE, NEGLECT OR MISUSE; (I1) USE OF UNAUTHORIZED PARTS OR FAILURE TO MAINTAIN THE
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SYSTEM IN ACCORDANCE WITH THE DOCUMENTATION; (111) INSTALLATION, CONFIGURATION,
RELOCATION OR RE-INSTALLATION OF THE SYSTEM BY ANYONE OTHER THAN SWISSLOG
HEALTHCARE; (IV) UNAUTHORIZED MODIFICATIONS, ENHANCEMENTS OR ADDITIONS MADE BY
ANYONE OTHER THAN SWISSLOG HEALTHCARE, (V) CAUSES OTHER THAN ORDINARY USE UNDER
NORMAL CONDITIONS, INCLUDING WITHOUT LIMITATION, ACCIDENT, FIRE OR WATER DAMAGE,
NEGLECT, AIR CONDITIONING FAILURE OR HUMIDITY CONTROL FAILURE; (VI) CUSTOMER ERRORS
MADE BY PERSONNEL OR CUSTOMER AGENTS; (VII) FAILURE BY CUSTOMER TO PUT IN PLACE AND
MAINTAIN THE PHYSICAL, IT, ELECTRICAL AND ENVIRONMENTAL REQUIREMENTS; (VIII) USE OF THE
SYSTEM WITH ANY EQUIPMENT, ACCESSORIES, COMPONENTS, CONSUMABLES (E.G. PAPER, CARRIERS
OR CANISTERS) OR SOFTWARE NOT PROVIDED BY SWISSLOG HEALTHCARE HEREUNDER
SPECIFICALLY FOR USE THEREWITH (UNLESS PREVIOUSLY APPROVED IN WRITING BY SWISSLOG
HEALTHCARE); OR (IX) FAILURE OF CUSTOMER TO INSTALL AND USE SOFTWARE UPDATES PROVIDED
BY SWISSLOG HEALTHCARE. ANY SERVICE OR PARTS PROVIDED BY SWISSLOG HEALTHCARE WITH
RESPECT TO ANY OF THE FOREGOING EXCLUSIONS OR FOR ANY OTHER CAUSE THAT IS NOT
ATTRIBUTABLE TO SWISSLOG HEALTHCARE WILL BE BILLED TO CUSTOMER AT SWISSLOG
HEALTHCARE’S TIME AND MATERIAL RATES. SERVICES SPECIFICALLY EXCLUDES SERVICES AND
PARTS RELATED TO PANS, BARCODE SCANNERS, UNIVERSAL POWER SUPPLY/BATTERY BACK-UP
SYSTEM, AND SERVICES AND PARTS WHICH SWISSLOG HEALTHCARE CONSIDERS, IN ITS DISCRETION,
AS REBUILDS AND REFRESHES (CATASTROPHIC FAILURES, BROKEN ARM, TRACKS, SHELVES, CHAIN
DAMAGE, ETC.) OF THE SYSTEM THAT THE MANUFACTURER OR SWISSLOG HEALTHCARE DEEMS, IN
EITHER OF ITS SOLE DISCRETION, AT THE END OF ITS USEFUL LIFE. ONCE A SYSTEM HAS BEEN
IDENTIFIED AS END OF LIFE, SERVICES FOR SUCH SYSTEM SHALL NOT BE INCLUDED IN ANY FUTURE
RENEWAL SERVICE PERIOD UNLESS SPECIFICALLY DESIGNATED AND PROVIDED FOR IN WRITING.

8. EMERGENCY SERVICES. IF EMERGENCY SERVICES ARE OFFERED IN THE PROPOSAL,
EMERGENCY SERVICE HOURS ARE USED TO ADDRESS AND RESOLVE A SYSTEM EVENT. EMERGENCY
SERVICE ALLOTMENTS AND UNUSED EMERGENCY SERVICE HOURS ARE FORFEITED AT THE TIME OF
AGREEMENT EXPIRATION. AT SWISSLOG HEALTHCARE’S SOLE DISCRETION, IF IT IS DETERMINED THE
ERROR WAS NOT AN EVENT, OR WAS CAUSED BY THE CUSTOMER’S WRONGDOING, OR WAS A RESULT
OF NONCOMPLIANCE OR REQUIRES REPAIR OR REPLACEMENT OUTSIDE THE SCOPE OF THE PROPOSAL,
SUCH SERVICE AND FEES ARE SUBJECT TO SWISSLOG HEALTHCARE’S CURRENT TIME AND MATERIAL
RATE.

0. STORAGE OF MAINTENANCE TOOLS AND RELOCATION OF EQUIPMENT. CUSTOMER SHALL
PROVIDE, FREE OF CHARGE AND WITH READY ACCESS, REASONABLE STORAGE SPACE FOR
MAINTENANCE TOOLS AND SPARE PARTS, WORKING SPACE, HEAT, LIGHT, VENTILATION, ELECTRIC
CURRENT, AND OUTLETS FOR THE USE OF SWISSLOG HEALTHCARE’S MAINTENANCE PERSONNEL.
SUCH FACILITIES SHALL BE WITHIN A REASONABLE DISTANCE FROM THE SYSTEM BEING
MAINTAINED. TITLE TO ALL MAINTENANCE TOOLS AND SPARE PARTS NOT CONTAINED IN SPARE
PARTS KIT PURCHASED BY CUSTOMER SHALL REMAIN WITH SWISSLOG HEALTHCARE, EXCEPT THAT
UPON INSTALLATION OF PARTS INTO CUSTOMER-OWNED EQUIPMENT, TITLE TO SUCH PARTS SHALL
PASS TO CUSTOMER. IF CUSTOMER REQUESTS THE SYSTEM (WHICH MAY INCLUDE SOFTWARE) TOBE
RELOCATED AND RE-INSTALLED AT A NEW INSTALLATION SITE (PROVIDED SUCH NEW INSTALLATION
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SITE MEETS THE APPLICABLE SITE REQUIREMENTS AND ANY AND ALL PERMITS HAVE BEEN OBTAINED
BY CUSTOMER REGARDING SUCH INSTALLATION SITE), CUSTOMER WILL PAY FOR SUCH RELOCATION
AND RE-INSTALLATION AT THE CURRENT RATES. CUSTOMER WILL BE SOLELY RESPONSIBLE FOR, AND
SWISSLOG HEALTHCARE WILL HAVE NO LIABILITY OR OBLIGATION WITH RESPECT TO, RESTORING
THE SITE AND THE PREMISES AFTER THE REMOVAL OR RELOCATION OF ANY SYSTEM.

10.  SOFTWARE MAINTENANCE. IF INCLUDED IN THE PROPOSAL, SWISSLOG HEALTHCARE WILL
PROVIDE SOFTWARE MAINTENANCE SERVICES TO INCLUDE THE FOLLOWING:

A. SUPPORT AND RESPONSE TIME. SWISSLOG HEALTHCARE SHALL PROVIDE 24X7X365 LIVE
TECHNICAL TELEPHONE SUPPORT WITH TRAINED REPRESENTATIVES.

B. SERVICE. SWISSLOG HEALTHCARE WILL PROVIDE CONSULTATION, ASSISTANCE, AND ADVICE
RELATING TO SUPPORT OF THE SOFTWARE.

C. SOFTWARE UPDATES. SWISSLOG HEALTHCARE SHALL MAKE AVAILABLE TO CUSTOMER,
WHO 1S CURRENT WITH ITS ACCOUNT, SOFTWARE UPDATES ON EXISTING SOFTWARE VERSIONS, AS
PART OF THIS AGREEMENT.

D. SOFTWARE UPGRADES. SWISSLOG HEALTHCARE SHALL MAKE AVAILABLE TO CUSTOMER’S,
WHO ARE CURRENT WITH ITS ACCOUNT, ANNUAL SOFTWARE UPGRADES, TO THE LATEST SOFTWARE
VERSION AS MADE AVAILABLE BY SWISSLOG HEALTHCARE THROUGHOUT THE TERM OF THIS
AGREEMENT. IN ORDER TO OBTAIN SUCH SOFTWARE UPGRADE, IT SHALL BE THE RESPONSIBILITY OF
THE CUSTOMER TO INITIATE A REQUEST ONCE NOTIFIED OF THE RELEASE.

E. CONTINUING SUPPORT AND DOWNTIME. CUSTOMER MAY DECLINE TO INSTALL A SOFTWARE
UPDATE OR SOFTWARE UPGRADE MADE AVAILABLE BY SWISSLOG HEALTHCARE. CUSTOMER’S
DECISION NOT TO UPDATE OR UPGRADE RELIEVES SWISSLOG HEALTHCARE OF ITS RESPONSIBILITIES
FOR ANY SYSTEM ISSUES THE UPDATE OR UPGRADE WAS INTENDED TO ADDRESS. IN SUCH EVENT,
SWISSLOG HEALTHCARE SHALL CONTINUE THE MAINTENANCE FOR WHATEVER VERSION OF THE
SOFTWARE OR SYSTEM THAT IS INSTALLED AT CUSTOMER’S SITE, SUBJECT TO SWISSLOG
HEALTHCARE’S, OR ANY THIRD-PARTY, RIGHT TO END OF LIFE OR AT ITS DISCRETION. DURING
SOFTWARE UPDATES OR SOFTWARE UPGRADES, THE SYSTEM MAY EXPERIENCE TEMPORARY
DOWNTIME. SWISSLOG HEALTHCARE WILL NOTIFY CUSTOMER OF PENDING SOFTWARE UPDATES
AND SOFTWARE UPGRADES, AND SCHEDULE INSTALLATION AT CUSTOMER’S CONVENIENCE.

F. MODIFICATIONS. MODIFICATIONS TO THE SOFTWARE MAY BE PROVIDED AT THE DISCRETION
OF SWISSLOG HEALTHCARE. SWISSLOG HEALTHCARE IS NOT OBLIGATED TO MAKE ANY CUSTOM
MODIFICATION TO THE SOFTWARE AT THE REQUEST OF THE CUSTOMER, THOUGH DEPENDING ON THE
NATURE OF THE REQUEST, MAY INCLUDE IN FUTURE PLANS FOR SOFTWARE DEVELOPMENT.

G. NOTICE OF MAINTENANCE DISCONTINUANCE. SWISSLOG HEALTHCARE AGREES TO PROVIDE
CUSTOMER WITH AT LEAST 90 DAYS PRIOR WRITTEN NOTICE BEFORE DISCONTINUING MAINTENANCE
FOR ANY SOFTWARE OR PORTION THEREOF.
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11. MAINTENANCE EXCEPTIONS. SWISSLOG HEALTHCARE SHALL HAVE NO OBLIGATION TO
PERFORM ANY MAINTENANCE SERVICES RELATED TO THE FOLLOWING, UNLESS SWISSLOG
HEALTHCARE AND CUSTOMER HAVE OTHERWISE AGREED IN WRITING:

A. ON-SITE VISITS FOR ROUTINE SOFTWARE ISSUES OR SOFTWARE UPDATES OR UPGRADES,
WHICH CAN BE CONDUCTED REMOTELY.

B. THE FAILURE OF CUSTOMER TO CONTINUALLY MAINTAIN THE NETWORK AND/OR ITS
EQUIPMENT OR THE SYSTEM IN CONFORMANCE WITH SWISSLOG HEALTHCARE’S SPECIFICATIONS OR
REQUIREMENTS.

C. DAMAGE OR NECESSITY OF REPAIR RESULTING FROM CUSTOMER’S FAILURE TO MAINTAIN
PROPER NETWORK SECURITY AND PROTECTION.

D. DAMAGE OR INCREASES IN SERVICE TIME CAUSED BY CUSTOMER’S FAILURE TO PROVIDE A
SUITABLE ENVIRONMENT FOR THE SYSTEM INCLUDING, BUT NOT LIMITED TO, FAILURE TO PROVIDE
ADEQUATE POWER, AIR CONDITIONING, OR HUMIDITY CONTROLS.

E. DAMAGE OR IMPAIRMENTS IN THE PERFORMANCE OF THE SYSTEM, CUSTOMER SOFTWARE OR
THIRD-PARTY VENDOR SOFTWARE, RESULTING FROM ANY UNAUTHORIZED CHANGES/ALTERATIONS
TO OR RELOCATION OF THE SYSTEM BY CUSTOMER OR ANY THIRD-PARTY.

F. SOFTWARE UPDATES, UPGRADES OR ALTERATIONS REQUIRED BY THIRD-PARTY VENDORS
EXCEPT AS OTHERWISE PERMITTED IN THIS AGREEMENT OR AUTHORIZED IN WRITING BY SWISSLOG
HEALTHCARE. SUPPORT OF SOFTWARE TO ACCOMMODATE THIRD-PARTY VENDORS MAY BE BILLED
AT STANDARD SWISSLOG HEALTHCARE RATES.

G. DAMAGE CAUSED BY USE OF THE SYSTEM FOR PURPOSES OUTSIDE THE ORDINARY USE FOR
WHICH THE SYSTEM WAS DESIGNED OR OUTSIDE THE USES ALLOWED IN THIS AGREEMENT;

H. DAMAGE CAUSED BY ACCIDENTS OR NATURAL DISASTERS, FIRE, WATER, FLOOD, ELECTRICAL
POWER SURGE OR DROP, USE OF THIRD-PARTY CONSUMABLES, STORM, EXPLOSION, BURGLARY,
VANDALISM, ACCIDENT, ABUSE, STRIKE, ACTS OF GOD OR OF PUBLIC ENEMY, WAR, RIOT, CIVIL
COMMOTION OR THE NEGLIGENCE OF, OR IMPROPER USE OR MISUSE OF, THE HARDWARE, SOFTWARE,
OR THE SYSTEM,;

l. ANY MODIFICATIONS NECESSARY TO COMPLY WITH RECOMMENDATIONS OR DIRECTIVES OF
INSURANCE COMPANIES, GOVERNMENTAL BODIES, OR ANY OTHER REGULATORY AUTHORITIES,

J. DAMAGE TO ANY OF CUSTOMER’S SOFTWARE OR THIRD-PARTY VENDOR SOFTWARE (NOT TO
INCLUDE SWISSLOG HEALTHCARE SOFTWARE) DUE TO A SWISSLOG HEALTHCARE’S UPDATE,
UPGRADE OR SOFTWARE ERROR CORRECTION; OR
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K. IF CUSTOMER’S PROPOSAL INCLUDES TRANSPORT AUTOMATION HARDWARE AND
CUSTOMER DOES NOT COMPLY WITH NETWORK COMMUNICATIONS DEPLOYMENT GUIDE LOCATED
AT HTTPS://WWW.SWISSLOG-HEALTHCARE.COM/DEPLOYMENTGUIDE

12 CUSTOMER RESPONSIBILITIES DURING SOFTWARE MAINTENANCE TERM. CUSTOMER SHALL
MAINTAIN THE INSTALLATION SITE THROUGHOUT THE TERM OF MAINTENANCE IN ACCORDANCE
WITH THE SPECIFICATIONS ESTABLISHED BY SWISSLOG HEALTHCARE.

A. IF CUSTOMER DISCOVERS ANY SUSPECTED SOFTWARE ERROR, CUSTOMER SHALL ANALYZE
THE SUSPECTED SOFTWARE ERROR TO DETERMINE IF IT IS THE RESULT OF CUSTOMER’S MISUSE OR
MISUNDERSTANDING OF THE SOFTWARE BEFORE SEEKING SWISSLOG HEALTHCARE’S ASSISTANCE.

B. WITH ALL SOFTWARE RELEASES, CUSTOMER IS RESPONSIBLE FOR COMPLYING WITH
SWISSLOG HEALTHCARE’S MINIMUM IT SPECIFICATIONS AND COMPATIBILITY REQUIREMENTS, AS
RECEIVED FROM SWISSLOG HEALTHCARE.

13. SOFTWARE LICENSE. FOR SwisSLOG HEALTHCARE OWNED SOFTWARE, SWISSLOG
HEALTHCARE RETAINS OWNERSHIP AND GRANTS A LICENSE TO CUSTOMER, SUBJECT TO THE TERMS
AND CONDITIONS OF THIS AGREEMENT. SWISSLOG HEALTHCARE GRANTS TO CUSTOMER A
PERPETUAL, NON-EXCLUSIVE, NONTRANSFERABLE, LIMITED LICENSE AS PROVIDED HEREIN,
WITHOUT THE RIGHT TO SUBLICENSE, TO USE THE EMBEDDED SOFTWARE. IF APPLICABLE, AND
PROVIDED THE CONSIDERATION SET FORTH HEREIN OR IN THE PROPOSAL, IS PAID, SWISSLOG
HEALTHCARE GRANTS TO CUSTOMER, DURING THE TERM OF THIS AGREEMENT, A NON-EXCLUSIVE,
NONTRANSFERABLE, REVOCABLE, LIMITED AND TERMINABLE LICENSE, WITHOUT THE RIGHT TO
SUBLICENSE, TO USE THE APPLICATION SOFTWARE PROVIDED UNDER THE PROPOSAL.

14. SOFTWARE USE. SUBJECT TO THE TERMS AND CONDITIONS OF THIS AGREEMENT:

A CUSTOMER AGREES TO USE THE SOFTWARE ONLY FOR BUSINESS PURPOSES THAT ARE
PERMITTED BY (1) THE TERMS AND CONDITIONS OF THIS AGREEMENT; AND (1) ANY APPLICABLE LAW
OR REGULATION IN THE RELEVANT JURISDICTIONS (INCLUDING ANY LAWS ADMINISTERED BY THE US
OFFICE OF FOREIGN ASSET CONTROL).

B. CUSTOMER AGREES NOT TO REPRODUCE, DUPLICATE, COPY, MODIFY, SELL, TRADE, RESELL,
LICENSE, SUBLICENSE, DISTRIBUTE, TRANSMIT, DISPLAY, OR DISSEMINATE ANY PORTION OF THE
SOFTWARE.

C. CUSTOMER AGREES NOT TO ACCESS, DISASSEMBLE, OR REVERSE-ENGINEER THE SOFTWARE
FOR ANY REASON, INCLUDING BUT NOT LIMITED TO, BUILDING A PRODUCT OR SOFTWARE SIMILAR OR
COMPETITIVE IN FEATURES, IDEAS, FUNCTIONS, OR GRAPHICS TO THE SOFTWARE.

D. CUSTOMER IS SOLELY RESPONSIBLE FOR THE ACTIONS, CONDUCT, USER DATA, AND DATA
CONTENT OF ALL PARTIES CUSTOMER ALLOWS TO USE THE SOFTWARE. CUSTOMER SHALL NOT USE
THE SOFTWARE TO POST OR TRANSMIT: (A) INFORMATION OR MATERIAL THAT IS UNLAWFUL,
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OBSCENE, OR OTHERWISE OBJECTIONABLE; OR (B) ANY SOFTWARE OR INFORMATION THAT CAN BE
HARMFUL TO ANY COMPUTER SYSTEM.

15. THIRD-PARTY SOFTWARE OR HARDWARE. FOR NON-SWISSLOG HEALTHCARE OWNED
SOFTWARE, SWISSLOG HEALTHCARE GRANTS TO CUSTOMER, A LIMITED, NON-EXCLUSIVE, NON-
TRANSFERABLE, NON-ASSIGNABLE TERM LICENSE, WITHOUT ANY RIGHT TO SUBLICENSE, TO USE THE
SOFTWARE AND THE DOCUMENTATION TO OPERATE THE SOFTWARE FOR CUSTOMER’S INTERNAL
PURPOSES ONLY. |IF FOR SOME REASON SWISSLOG HEALTHCARE FAILS TO HAVE ACCESS TO SUCH
SOFTWARE, CUSTOMER’S ACCESS MAY BE RESTRICTED, OR PERFORMANCE SUSPENDED. CUSTOMER
MUST AGREE TO, AND COMPLY WITH, THESE THIRD-PARTY LICENSES IN ORDER TO USE SUCH THIRD-
PARTY SOFTWARE. IT IS THE CUSTOMER’S RESPONSIBILITY TO INSTALL ANTI-VIRUS AND SECURITY
SOFTWARE AND MAINTAIN THE OPERATING SYSTEM, ANTI-VIRUS AND SECURITY SOFTWARE PATCHES
AND UPDATES. CUSTOMER MAY INSTALL APPLICATIONS FOR THE ADMINISTRATION OF SUCH PATCHES
AND UPDATES BUT ANY OPERATIONAL ISSUES THAT MIGHT ARISE AS A RESULT OF THE USE OF ANY
SOFTWARE, PATCHES OR UPDATES INSTALLED BY CUSTOMER ARE CUSTOMER’S SOLE
RESPONSIBILITY AND NOT INCLUDED AS PART OF SWISSLOG HEALTHCARE’S SUPPORT. ANY RELATED
TERMS AND CONDITIONS FOR THE HARDWARE AND WARRANTIES SHALL BE CONSIDERED PART OF
THIS AGREEMENT, WITH NO ADDED RIGHTS.

16. INTERFACES AND CONNECTIONS. DURING THE IMPLEMENTATION MEETING THE PARTIES
SHALL AGREE UPON SPECIFIC DATA POINTS AND DATA CONNECTIONS FOR CONNECTING THE SYSTEM
OR ANY INDIVIDUAL COMPONENT TO CUSTOMER’S NETWORK. ANY ADDITIONAL CONNECTIONS TO
THE SYSTEM SHALL BE APPROVED BY SWISSLOG HEALTHCARE, IN WRITING. AS DESCRIBED IN THE
PROPOSAL, INTERFACES SHALL BE INSTALLED AS PART OF THE INSTALLATION SO LONG AS
CUSTOMER PROVIDES DATA TO SWISSLOG HEALTHCARE IN ACCORDANCE WITH SWISSLOG
HEALTHCARE INTERFACE SPECIFICATIONS. CUSTOMER IS SOLELY RESPONSIBLE FOR COORDINATING
WITH OTHER VENDORS TO PROVIDE SWISSLOG HEALTHCARE WITH INTERFACES COMPLYING WITH
SWISSLOG HEALTHCARE PROVIDED INTERFACE SPECIFICATIONS FOR THE INTERFACES SELECTED
AND GIVEN TO SWISSLOG HEALTHCARE. CUSTOMER MUST CONFIRM THAT ITS SYSTEM MEETS
SWISSLOG HEALTHCARE’S INTERFACE SPECIFICATIONS AND PROVIDE SAMPLES TO SWISSLOG
HEALTHCARE. CUSTOMER IS SOLELY RESPONSIBLE FOR ANY OTHER VENDOR FEES ASSOCIATED WITH
IMPLEMENTATION. IF SWISSLOG HEALTHCARE AGREES TO PERFORM SUCH WORK, CONFIGURATION
FOR CUSTOM INTERFACES, ANY ADDITIONAL INTERFACE DEVELOPMENT WORK, OR AN ADDITIONAL
INTERFACE OR CHANGE TO AN INTERFACE OF A NEW VENDOR, WILL BE PER A SEPARATE PROPOSAL
AND THE CUSTOMER WILL INCUR ADDITIONAL CHARGES AT THE CURRENT RATES.

17.  SYSTEM FINAL ACCEPTANCE. FINAL ACCEPTANCE SHALL OCCUR ONCE CUSTOMER HAS
OPERATED THE HARDWARE AND/OR SOFTWARE, IN ACCORDANCE WITH SWISSLOG HEALTHCARE
INSTRUCTIONS, FOR A PERIOD OF FIVE (5) DAYS AND THE HARDWARE AND/OR SOFTWARE HAS
PERFORMED TO SPECIFICATIONS FOR NINETY EIGHT PERCENT (98%) OF SUCH PERIOD. FOR THE
AVOIDANCE OF DOUBT, THE HARDWARE AND/OR SOFTWARE WILL BE DEEMED TO BE PERFORMING
ITS ESSENTIAL FUNCTIONS EVEN IF THE HARDWARE AND/OR SOFTWARE IS NOT OPERABLE DUE TO
SCHEDULED MAINTENANCE OR USER INDUCED ERRORS. FINAL ACCEPTANCE SHALL ALSO OCCUR IF
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THE SWISSLOG HEALTHCARE PRODUCT PROVIDES BENEFICIAL USE TO THE CUSTOMER FOR A PERIOD
OF 5 DAYS. FINAL ACCEPTANCE SHALL NOT BE UNREASONABLY DELAYED.

18. HARDWARE REPLACEMENT. UNLESS OTHERWISE AGREED UPON, REPLACEMENT OF SYSTEM
COMPUTERS, PRINTERS, BAR CODE READERS, TOUCH SCREEN MONITORS AND STANDARD MONITORS
AFTER THE INITIAL WARRANTY TERM ARE THE RESPONSIBILITY OF THE CUSTOMER. SUBJECT TO THE
TERMS OF THIS AGREEMENT, SWISSLOG HEALTHCARE WILL ASSIST WITH THE CONFIGURATION OF
REPLACED HARDWARE AS LONG AS VALID BACKUPS HAVE BEEN MAINTAINED.

19. RETURN OF HARDWARE. DUE TO ITS CUSTOM NATURE, NO SYSTEM MAY BE RETURNED TO
SWISSLOG HEALTHCARE. CONSUMABLE AND NORMAL WEAR AND TEAR PARTS, AS DEFINED BY
SWISSLOG HEALTHCARE, MAY BE RETURNED FOR FULL CREDIT IF A RETURN GOODS AUTHORIZATION
FORM IS OBTAINED AND RETURNED TO SWISSLOG HEALTHCARE WITHIN 30 DAYS OF CUSTOMER’S
INITIAL RECEIPT OF SUCH ITEMS. CUSTOMER IS RESPONSIBLE FOR ALL RETURN SHIPPING EXPENSES.

20. DELAYS AND ADEQUATE ASSURANCE. SWISSLOG HEALTHCARE SHALL NOT BE LIABLE FOR
COSTS OR DELAYS OCCASIONED BY NON-RECEIPT OF TIMELY, COMPLETE OR ACCURATE
INFORMATION FROM THE CUSTOMER, DELAYS IN DRAWING APPROVAL, CHANGES AND/OR
INTERRUPTIONS RESULTING FROM ACTS OR OMISSIONS OF THE CUSTOMER, IMPROPER SITE
PREPARATION, OR ANY OTHER CAUSES BEYOND SWISSLOG HEALTHCARE’S REASONABLE CONTROL.
SWISSLOG HEALTHCARE MAY REQUIRE OR DEMAND PAYMENT OR ADEQUATE ASSURANCES OF
PERFORMANCE FROM CUSTOMER.

21. BIOHAZARD CLEANUP. SWISSLOG HEALTHCARE EMPLOYEES ARE NOT CERTIFIED IN
BIOHAZARDOUS WASTE HANDLING AND CANNOT PERFORM BIOHAZARD WASTE CLEANUP. SWISSLOG
HEALTHCARE WILL DEFAULT TO EACH INDIVIDUAL FACILITY'S EXPERT WHEN IT COMES TO
BIOHAZARD TRANSPORT, HANDLING AND CLEANUP.

22. HAZARDOUS MATERIALS. EXCEPT AS OTHERWISE AGREED BY SWISSLOG HEALTHCARE IN
WRITING, CUSTOMER IS RESPONSIBLE FOR ALL HAZARDOUS MATERIALS, HOWEVER DEFINED FROM
TIME TO TIME BY APPLICABLE LAW, LOCATED IN ANY AREA WHERE THE SYSTEM IS TO BE INSTALLED.
SWISSLOG HEALTHCARE WILL NOT ASSUME RESPONSIBILITY OR ANY COSTS ASSOCIATED WITH ANY
HAZARDOUS MATERIALS, INCLUDING BUT NOT LIMITED TO ANY INVESTIGATION, ABATEMENT,
CONTAINMENT, TESTING, INSPECTION OR REMEDIATION OF ANY ASBESTOS, POLYCHLORINATED
BIPHENYL (PCB), RADIOACTIVE MATERIAL, TOXIC MOLD OR ANY OTHER HAZARDOUS MATERIALS.
IN ADDITION TO ANY OTHER INDEMNITY PROVISIONS PROVIDED HEREIN, CUSTOMER SHALL DEFEND,
INDEMNIFY AND HOLD HARMLESS SWISSLOG HEALTHCARE FROM AND AGAINST ALL LOSS,
LIABILITY, CLAIMS, COSTS, DAMAGE AND ECONOMIC DETRIMENT OF ANY KIND WHATSOEVER, OR
EXPENSE (INCLUDING ATTORNEY'S FEES) THAT ARISES OUT OF OR RESULTS FROM THE DISCOVERY OR
EXISTENCE OF HAZARDOUS MATERIALS IN ANY AREA WHERE SYSTEM IS INSTALLED, WHETHER OR
NOT IDENTIFIED IN WRITING. CUSTOMER CERTIFIES THAT THE WORK AREAS ARE SAFE AND FREE OF
ACTIONABLE LEVELS OF ANY AND ALL HAZARDOUS MATERIALS, AS DEFINED ABOVE. ALL
ARRANGEMENTS AND EXPENSES REQUIRED FOR ANY AND ALL HAZARDOUS MATERIAL INSPECTIONS,
TESTING, MONITORING, ABATEMENT, CONTAINMENT, ETC., WILL BE BY THE CUSTOMER.
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23. WARRANTIES. THE FOLLOWING WARRANTIES SHALL APPLY TO THIS AGREEMENT FOR
PURCHASED HARDWARE:

A. GENERAL WARRANTY. THE WARRANTIES SET FORTH HEREIN AND IN THE BASE
AGREEMENT ARE IN LIEU OF ALL OTHER WARRANTIES, EXPRESS OR IMPLIED,
WHICH ARE HEREBY DISCLAIMED AND EXCLUDED BY SWISSLOG HEALTHCARE,
INCLUDING WITHOUT LIMITATION ANY WARRANTY OF MERCHANTABILITY OR
FITNESS FOR A PARTICULAR PURPOSE OR USE. SWISSLOG HEALTHCARE SHALL
NOT BE LIABLE FOR ANY LOSS OR DAMAGE CAUSED BY DELAY IN FURNISHING
HARDWARE, A SYSTEM AND SERVICES OR ANY OTHER PERFORMANCE UNDER OR
PURSUANT TO THIS AGREEMENT. CUSTOMER’S SOLE AND EXCLUSIVE REMEDIES
FOR BREACH OF ANY AND ALL WARRANTIES WILL NOT EXCEED THE AMOUNT
PAID BY CUSTOMER HEREUNDER IN THE 12 MONTHS PRECEDING THE INCIDENT.

B. HARDWARE WARRANTY. SWISSLOG HEALTHCARE MANUFACTURED HARDWARE WILL
FUNCTION, PERFORM AND CONFORM IN ACCORDANCE WITH THE INCLUDED TERMS OF THEN CURRENT
SWISSLOG HEALTHCARE DOCUMENTATION AND SPECIFICATIONS, UNDER NORMAL SERVICE.
SWISSLOG HEALTHCARE’S SOLE OBLIGATION TO CUSTOMER SHALL BE LIMITED TO THE REPAIR OR
REPLACEMENT, AT SWISSLOG HEALTHCARE’S OPTION, OF DEFECTIVE HARDWARE PROVIDED THAT
WRITTEN NOTICE OF FAILURE IS RECEIVED BY SWISSLOG HEALTHCARE WITHIN 1 YEAR FROM DATE
OF THE OCCURRENCE OF EITHER BENEFICIAL USE OR FINAL ACCEPTANCE, WHICHEVER OCCURRED
EARLIER.

C. EXCEPTIONS TO HARDWARE WARRANTY. SWISSLOG HEALTHCARE’S WARRANTY OF ANY
HARDWARE IS OF NO EFFECT IF (1) THE HARDWARE IS NOT STORED, OPERATED OR HANDLED IN
ACCORDANCE WITH THE DOCUMENTATION OR WRITTEN INSTRUCTIONS PROVIDED TO CUSTOMER;
(1) THE DEFECT OF THE HARDWARE RESULTED FROM DAMAGE OCCURRING AFTER DELIVERY AND
PRIOR TO FINAL ACCEPTANCE OF THE HARDWARE; (IIl) THE DEFECT OF THE HARDWARE HAS NOT
BEEN REPORTED, IN WRITING, TO SWISSLOG HEALTHCARE WITHIN 30 DAYS AFTER DISCOVERY; (IV)
THE CUSTOMER FAILS TO PURCHASE OR STAY CURRENT WITH ITS SUPPORT AGREEMENT; (V) THE
CUSTOMER USES CONSUMABLES THAT ARE NOT PROVIDED DIRECTLY BY SWISSLOG HEALTHCARE;
(V1) THE DEFECT WAS DISCOVERED BY CUSTOMER PRIOR TO FINAL ACCEPTANCE AND THE
CUSTOMER DID NOT NOTIFY SWISSLOG HEALTHCARE OF ANY SUCH DEFECT; (VII) THE DEFECT IS
CAUSED OR LIMITED BY ABUSE, NEGLECT, MISUSE, CARELESSNESS, UNAUTHORIZED RELOCATION OF
THE HARDWARE, FIRE OR DECOMPOSITION BY CHEMICAL OR GALVANIC ACTION; OR (V111) CUSTOMER
FAILS TO NOTIFY SWISSLOG HEALTHCARE, IN WRITING, WITHIN 1 YEAR FROM DATE OF EITHER FINAL
ACCEPTANCE OR BENEFICIAL USE; OR (1X) UNAUTHORIZED MODIFICATIONS, ENHANCEMENTS OR
ADDITIONS MADE BY UNAUTHORIZED SWISSLOG HEALTHCARE PERSONNEL. UPON RECEIPT OF A
CLAIM REPORT, SWISSLOG HEALTHCARE MAY EITHER ASK CUSTOMER FOR A SAMPLE OF THE DEFECT
OR SCHEDULE AN INSPECTION OF THE DEFECTIVE SYSTEM.

24, INDEMNIFICATION. SUBJECT TO SUPPLIER/SWISSLOG HEALTHCARE’S INDEMNIFICATION
OBLIGATIONS IN THE BASE AGREEMENT, EACH PARTY TO THE AGREEMENT SHALL BE RESPONSIBLE
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FOR AND INDEMNIFY, DEFEND, AND HOLD HARMLESS THE OTHER FROM LIABILITY OF THIRD-PARTIES
ARISING OUT OF INJURIES OR DAMAGES TO THIRD-PARTIES OR PROPERTY OF THIRD-PARTIES AS A
RESULT OF THIS AGREEMENT, CAUSED BY THE NEGLIGENT ACTS OR OMISSIONS OF THE OTHER PARTY,
ITS EMPLOYEES, AGENTS AND SUB-CONTRACTORS. IF THIS INDEMNIFICATION PROVISION IS IN
CONTRADICTION TO ANY LOCAL OR JURISDICTIONAL LAW, IT SHALL BE REPLACED BY A REASONABLE
INDEMNIFICATION PROVISION IN ACCORDANCE WITH THE JURISDICTION OF CUSTOMER’S COUNTY.

25. LIMITATION OF LIABILITY. SUBJECT TO SUPPLIER’S/SWISSLOG’S
INDEMNIFICATION OBLIGATIONS IN THE BASE AGREEMENT, IN NO EVENT SHALL
EITHERPARTY'S LIABILITY WITH RESPECT TO ANY SINGLE INCIDENT ARISING OUT
OF OR RELATED TO THIS AGREEMENT EXCEED THE AMOUNT PAID BY CUSTOMER
HEREUNDER IN THE 12 MONTHS PRECEDING THE INCIDENT, PROVIDED THAT IN NO
EVENT WILL EITHER PARTY’S AGGREGATE LIABILITY ARISING OUT OF OR
RELATED TO THIS AGREEMENT EXCEED TWENTY FIVE PERCENT (25%) OF THE
TOTAL AGREEMENT AMOUNT PAID BY CUSTOMER. THE ABOVE LIMITATIONS WILL
APPLY WHETHER AN ACTION IS IN CONTRACT OR TORT AND REGARDLESS OF THE
THEORY OF LIABILITY. HOWEVER, THE ABOVE LIMITATIONS WILL NOT LIMIT
CUSTOMER'S PAYMENT OBLIGATIONS UNDER THIS AGREEMENT.

SUBJECT TO SUPPLIER’S/SWISSLOG’S INDEMNIFICATION OBLIGATIONS IN THE
BASE AGREEMENT, IN NO EVENT WILL EITHER PARTY HAVE ANY LIABILITY TO
THE OTHER PARTY FOR ANY LOST PROFITS, REVENUES OR INDIRECT, SPECIAL,
INCIDENTAL, CONSEQUENTIAL, COVER OR PUNITIVE DAMAGES, WHETHER AN
ACTION IS IN CONTRACT OR TORT AND REGARDLESS OF THE THEORY OF
LIABILITY, EVEN IF A PARTY HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH
DAMAGES. THE FOREGOING DISCLAIMER WILL NOT APPLY TO THE EXTENT
PROHIBITED BY LAW.

THE PARTIES ACKNOWLEDGE AND AGREE THAT THE LIMITED WARRANTY, EXCLUSIVE REMEDIES AND
LIMITED LIABILITY SET FORTH IN THIS AGREEMENT ARE FUNDAMENTAL ELEMENTS OF THE BASIS OF
THE BARGAIN BETWEEN SWISSLOG HEALTHCARE AND CUSTOMER, AND THAT SWISSLOG
HEALTHCARE WOULD NOT BE ABLE TO PROVIDE THE PRODUCTS ON AN ECONOMIC BASIS WITHOUT
SUCH LIMITATIONS. NO ACTION, REGARDLESS OF FORM, ARISING OUT OF OR IN RELATION TO ANY
SERVICES MAY BE BROUGHT MORE THAN 2 YEARS AFTER THE COMPLETION OF THE SERVICES TO
WHICH THE ACTION RELATES.

26. INTELLECTUAL PROPERTY RIGHTS. ALL RIGHT, TITLE AND INTEREST IN AND TO THE
INTELLECTUAL PROPERTY RIGHTS IN OR TO ANY OF THE HARDWARE OR SOFTWARE, AND ANY
MODIFICATIONS, ENHANCEMENTS AND DERIVATIVE WORKS THEREOF, INCLUDING BUT NOT LIMITED
TO, PATENTS, COPYRIGHTS, TRADEMARKS, KNOW-HOW AND PROPRIETARY INDUSTRIAL DRAWINGS,
WILL REMAIN THE SOLE PROPERTY OF SWISSLOG HEALTHCARE AND/OR ITS SUPPLIER(S). CUSTOMER
WILL NOT REMOVE, OBSCURE OR ALTER ANY PROPRIETARY NOTICES PLACED ON OR WITHIN ANY
PRODUCT.
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27. REMEDIES FOR INFRINGEMENT. SUBJECT TO SUPPLIER/SWISSLOG HEALTHCARE’S
INDEMNIFICATION OBLIGATIONS IN THE BASE AGREEMENT, IF THE SYSTEM, SOFTWARE OR
SERVICES, OR ANY PORTION THEREOF ARE ENJOINED UNDER ANY AWARD OR SETTLEMENT,
SWISSLOG HEALTHCARE, AT ITS OPTION AND EXPENSE, WILL:

A. PROCURE THE RIGHT TO CONTINUE USING THE SYSTEM OR SERVICES;

B. REPLACE THE SYSTEM OR SERVICES OR INFRINGING PORTION THEREOF WITH A NON-
INFRINGING PRODUCT OR SERVICE; OR

C. MODIFY THE SYSTEM OR SERVICES SO THEY BECOME NON-INFRINGING.

IF THE REMEDIES SET FORTH IN (A.) THROUGH (C.) ARE NOT POSSIBLE ON COMMERCIALLY
REASONABLE TERMS, SWISSLOG HEALTHCARE MAY TERMINATE THE LICENSE FOR THE ALLEGEDLY
INFRINGING SYSTEM, SOFTWARE OR SERVICES, AND UPON RECEIPT OF THE SYSTEM, SOFTWARE OR
SERVICES, RETURN THE FEES PAID BY CUSTOMER TO SWISSLOG HEALTHCARE, IF ANY, PRORATED
OVER THE AGREEMENT TERM FROM THE DELIVERY DATE. IN ELECTING THE REMEDIES SET FORTH IN
(A.) THROUGH (C.) ABOVE, SWISSLOG HEALTHCARE SHALL CONSULT WITH AND OBTAIN THE
CONSENT OF CUSTOMER, WHICH CONSENT SHALL NOT BE UNREASONABLY WITHHELD.
NOTWITHSTANDING THE FOREGOING AND SUBJECT TO SUPPLIER/SWISSLOG HEALTHCARE’S
INDEMNIFICATION OBLIGATIONS IN THE BASE AGREEMENT, SWISSLOG HEALTHCARE SHALL NOT BE
LIABLE FOR ANY CLAIM OF INFRINGEMENT RESULTING FROM SWISSLOG HEALTHCARE’S
COMPLIANCE WITH ANY DESIGN, SPECIFICATION OR INSTRUCTION OF CUSTOMER, MODIFICATION OF
THE SYSTEM OR SOFTWARE BY CUSTOMER WITHOUT SWISSLOG HEALTHCARE’S APPROVAL, USE OF
EQUIPMENT IN A MANNER NOT ACCORDING TO SPECIFICATIONS OR DOCUMENTATION, OR USE OF
EQUIPMENT WITH SOFTWARE OR HARDWARE PRODUCTS NOT SUPPLIED BY SWISSLOG HEALTHCARE.
SUBJECT TO SUPPLIER/SWISSLOG HEALTHCARE’S INDEMNIFICATION OBLIGATIONS IN THE BASE
AGREEMENT, SYSTEMS FOR PURPOSES OF THIS INDEMNITY DO NOT INCLUDE ANY THIRD-PARTY
PRODUCTS, WHETHER OR NOT SUPPLIED BY EITHER PARTY. THE FOREGOING STATES SWISSLOG
HEALTHCARE’S ENTIRE LIABILITY AND CUSTOMER’S EXCLUSIVE REMEDY FOR INFRINGEMENT OF
INTELLECTUAL PROPERTY RIGHTS.

28.  FORCE MAJEURE. NEITHER PARTY SHALL BE LIABLE NOR DEEMED TO BE IN DEFAULT FOR
ANY DELAY OR FAILURE IN PERFORMANCE OF ANY OF ITS OBLIGATIONS UNDER THIS AGREEMENT TO
THE EXTENT AND FOR SUCH PERIODS OF TIME AS SUCH DELAY OR FAILURE TO PERFORM RESULTS
DIRECTLY OR INDIRECTLY FROM ANY ACT OF GOD, WAR (DECLARED OR UNDECLARED), ACTION OF
ANY GOVERNMENTAL AUTHORITY, TERRORISM, RIOT, REVOLUTION, EXPLOSION, SABOTAGE,
NUCLEAR INCIDENT, NATURAL DISASTER, INCLEMENT WEATHER, LIGHTNING, EARTHQUAKE, FIRE,
FLOOD, STORM, SINKHOLE, EPIDEMIC, PANDEMIC, VANDALISM, STRIKE OR OTHER WORK
INTERRUPTION OR ANY SIMILAR OR DISSIMILAR CAUSE BEYOND THE REASONABLE CONTROL OF
EITHER PARTY (“EXCUSABLE DELAY”). THE PARTY SO AFFECTED WILL GIVE PROMPT NOTICE TO
THE OTHER PARTY OF AN EXCUSABLE DELAY, IN EACH CASE SPECIFYING TO THE EXTENT
PRACTICABLE THE ESTIMATED DURATION OF SUCH EXCUSABLE DELAY, AND SHALL TAKE

WHATEVER REASONABLE STEPS ARE NECESSARY TO RELIEVE THE EFFECT OF SUCH EXCUSABLE
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DELAY. WITHOUT LIMITING THE GENERALITY OF THE FOREGOING, THE PARTIES CONFIRM THAT
THEY ARE AWARE OF THE CURRENT COVID-19 PANDEMIC. WHILE THE PARTIES ACKNOWLEDGE
THAT SUCH PANDEMIC MAY HAVE NEGATIVE EFFECTS ON THE TIMELY PERFORMANCE OF SWISSLOG’S
CONTRACTUAL OBLIGATIONS AND/OR RESULT IN INCREASED COSTS FOR SWISSLOG, AT THE TIME OF
ENTERING INTO THIS AGREEMENT, THE DETAILS AND SEVERITY OF ANY SUCH EFFECTS REMAIN
UNKNOWN AND/OR UNQUANTIFIABLE. IF COVID-19, DIRECTLY OR INDIRECTLY, RESULTS IN A
DELAY AND/OR INCREASED COSTS OF SWISSLOG’S CONTRACTUAL PERFORMANCE, THE PARTIES
SHALL AGREE IN GOOD FAITH UPON AN EQUITABLE ADJUSTMENT OF AGREED DELIVERY DATES AND
APPLICABLE PERFORMANCE SCHEDULES, AND/OR AN EQUITABLE ADJUSTMENT OF THE CONTRACT
PRICE. THE RIGHT TO TERMINATE THIS AGREEMENT FOR CONVENIENCE SHALL REMAIN
UNAFFECTED.

29. INDEPENDENT CONTRACTOR. THE PARTIES INTEND THAT SWISSLOG HEALTHCARE, IN
PERFORMING SERVICES SPECIFIED IN THIS AGREEMENT, SHALL ACT AS AN INDEPENDENT
CONTRACTOR AND SHALL HAVE COMPLETE CONTROL OF THE WORK AND THE MANNER IN WHICH IT
IS PERFORMED. SWISSLOG HEALTHCARE IS NOT TO BE CONSIDERED AN AGENT OR EMPLOYEE OF
CUSTOMER AND IS NOT ENTITLED TO PARTICIPATE IN ANY PENSION PLANS, OR IN BONUS, STOCK, OR
SIMILAR BENEFITS THAT CUSTOMER PROVIDES FOR ITS EMPLOYEES.

30. NON-SOLICITATION. DURING THE TERM OF THIS AGREEMENT AND THEREAFTER AT ALL
TIMES THROUGH THE ONE-YEAR ANNIVERSARY DATE THAT SWISSLOG HEALTHCARE LAST INVOICED
CUSTOMER FOR SERVICES, NEITHER PARTY SHALL, DIRECTLY OR INDIRECTLY, RECRUIT, SOLICIT OR
CAUSE TO BE RECRUITED OR SOLICITED ANY EMPLOYEES OR INDEPENDENT CONTRACTING
CONSULTANTS SUBJECT TO WRITTEN AGREEMENTS, OF THE OTHER PARTY FOR THE PURPOSE OF
HIRING THEM OR INDUCING THEM TO LEAVE THEIR EMPLOYMENT. ANY SUCH SOLICITATION OR
RECRUITMENT WILL ENTITLE THE SOLICITED PARTY TO ANY AND ALL INDIRECT AND DIRECT COSTS
AND EXPENSES ASSOCIATED WITH SUCH SOLICITATION. NOTWITHSTANDING THE FOREGOING, A
PARTY IS NOT PROHIBITED FROM OFFERING EMPLOYMENT TO ANY PERSON: (A) WITH WHOM IT HAS
HAD CONTACT REGARDING POSSIBLE EMPLOYMENT PRIOR TO THE EFFECTIVE DATE; (B) WHO
RESPONDS TO A GENERAL SOLICITATION OR ADVERTISEMENT THAT IS NOT SPECIFICALLY DIRECTED
ONLY TO EMPLOYEES OF THE OTHER PARTY; OR (C) WHO IS REFERRED BY A SEARCH FIRM,
EMPLOYMENT AGENCY OR OTHER SIMILAR ENTITY PROVIDED THAT SUCH ENTITY HAS NOT BEEN
SPECIFICALLY INSTRUCTED TO SOLICIT THE EMPLOYEES OF THE OTHER PARTY.

31. CONFIDENTIALITY AND NON-DISCLOSURE. IT IS EXPRESSLY UNDERSTOOD THE PARTIES MAY
BE EXPOSED TO OR RECEIVE CERTAIN CONFIDENTIAL INFORMATION. "CONFIDENTIAL INFORMATION"
MEANS ALL NON-PUBLIC INFORMATION, WHETHER OR NOT EXPLICITLY MARKED OR IDENTIFIED AS
SUCH, AND WHETHER WRITTEN, ORAL, RECORDED ON TAPES, DISKS OR IN ANY OTHER MEDIA OR
FORMAT ABOUT THE OTHER PARTY, INCLUDING WITHOUT LIMITATION, INFORMATION THAT THE
PARTY DESIGNATES CONFIDENTIAL OR WHICH, UNDER THE CIRCUMSTANCES SURROUNDING
DISCLOSURE OR RECEIPT, OUGHT TO BE TREATED AS CONFIDENTIAL. CONFIDENTIAL INFORMATION
INCLUDES, WITHOUT LIMITATION, PRICING AND MERCHANDISING STRATEGIES, ORDER HANDLING,
PROCESSES AND PROCEDURES, AND INFORMATION RELATING TO THE SERVICES, SYSTEM,
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HARDWARE OR INTELLECTUAL PROPERTY, TRADE SECRETS, PLANS, DRAWINGS, SPECIFICATIONS,
KNOW-HOW, MANUALS AND/OR TECHNOLOGY INCLUDING USERNAMES, PASSWORDS, AND ANY
OTHER SECURITY INFORMATION USED TO ACCESS THE SYSTEMS. EXCEPT AS STATED HEREIN, THE
PARTIES AGREE BOTH DURING AND AFTER THE TERMINATION OF THIS AGREEMENT, TO HOLD THE
CONFIDENTIAL INFORMATION IN THE STRICTEST CONFIDENCE, NOT TO DISCLOSE SUCH
CONFIDENTIAL INFORMATION TO ANY THIRD-PARTY AND TO USE THE SAME SOLELY FOR THE
PURPOSES FOR WHICH IT WAS PROVIDED BY THE PARTY. FURTHER, THE PARTIES SHALL NOT MODIFY,
REVERSE-ENGINEER, OR DECOMPILE THE HARDWARE OR SOFTWARE OR THE SYSTEM OR
CONFIDENTIAL INFORMATION NOR CREATE DERIVATIVE WORKS BASED ON THE HARDWARE OR
SOFTWARE OR THE SYSTEM OR CONFIDENTIAL INFORMATION. EACH PARTY AGREES THAT IN THE
EVENT OF A BREACH OR THREATENED BREACH OF THIS SECTION (CONFIDENTIALITY AND NON-
DISCLOSURE), THE OTHER PARTY MAY SUFFER IRREPARABLE HARM FOR WHICH IT MAY HAVE NO
ADEQUATE MONETARY REMEDY AND MAY BE ENTITLED TO INJUNCTIVE AND OTHER EQUITABLE
RELIEF FOR SUCH BREACH, IN ADDITION TO AND NOT IN LIMITATION OF ANY OTHER LEGAL OR
EQUITABLE REMEDIES TO WHICH IT WOULD OTHERWISE BE ENTITLED. CUSTOMER AGREES THAT
CUSTOMER SHALL BE LIABLE FOR ANY FAILURE ON THE PART OF ANY SUCH REPRESENTATIVE,
EMPLOYEE OR THIRD-PARTY TO COMPLY WITH THESE TERMS AND CONDITIONS TO THE SAME EXTENT
AS IF SUCH REPRESENTATIVE, EMPLOYEE OR THIRD-PARTY HAD BEEN PARTIES HERETO TO USE THE
CONFIDENTIAL INFORMATION SOLELY IN ACCORDANCE WITH THE TERMS OF THESE TERMS AND
CONDITIONS; AND TO PROTECT THE CONFIDENTIAL INFORMATION FROM UNAUTHORIZED
DISCLOSURE OR USE. CONFIDENTIAL INFORMATION WILL NOT INCLUDE INFORMATION WHICH THE
RECEIVING PARTY IS ABLE TO DEMONSTRATE: (1) IS OR BECOMES AVAILABLE TO THE GENERAL
PUBLIC IN A MANNER OTHER THAN AS A RESULT OF AN UNAUTHORIZED DISCLOSURE BY THE
RECEIVING PARTY; (II) IS ALREADY IN THE POSSESSION OF THE RECEIVING PARTY PRIOR TO
DISCLOSURE BY THE DISCLOSING PARTY AND WAS NOT SUBJECT TO AN OBLIGATION OF
CONFIDENTIALITY OWED TO THE DISCLOSING PARTY AT THE TIME SUCH INFORMATION CAME INTO
THE POSSESSION OF THE RECEIVING PARTY; (111) BECOMES AVAILABLE TO THE RECEIVING PARTY ON
A NON-CONFIDENTIAL BASIS FROM A THIRD-PARTY WHO HAS A RIGHT TO MAKE SUCH DISCLOSURE
AND ISNOT IN VIOLATION OF CONFIDENTIALITY OBLIGATIONS WITH THE DISCLOSING PARTY; AND/OR
(1v) 1S INDEPENDENTLY DEVELOPED BY THE RECEIVING PARTY WITHOUT USE OF, ACCESS TO, AND/OR
REFERENCE TO THE DISCLOSING PARTY’S CONFIDENTIAL INFORMATION. EITHER PARTY MAY
DISCLOSE CONFIDENTIAL INFORMATION OF THE OTHER PARTY TO THE EXTENT REQUIRED BY LAW,
COURT, AND/OR OTHER GOVERNMENTAL ORDER, RULE, AND/OR REGULATION, PROVIDED THAT THE
PARTY RECEIVING SUCH REQUEST: (1) GIVES THE OTHER PARTY WRITTEN NOTICE OF THE COMPELLED
DISCLOSURE (TO THE EXTENT LEGALLY PERMITTED); (1) GIVES THE OTHER PARTY REASONABLE
ASSISTANCE, IF SUCH PARTY WISHES TO CONTEST THE DISCLOSURE; AND (I11) ONLY DISCLOSES THE
PORTIONS OF THE CONFIDENTIAL INFORMATION THAT ARE NECESSARY IN ORDER TO COMPLY WITH
SUCH REQUEST. FOR CLARIFICATION PURPOSES, A CUSTOMER NAME IS NOT CONFIDENTIAL AND MAY
BE USED BY SWISSLOG HEALTHCARE IN EXTERNAL COMMUNICATIONS. NOTWITHSTANDING THE
FOREGOING, MEMBER/CUSTOMER MAY SHARE CONFIDENTIAL INFORMATION WITH VIZIENT
SuPPLY, LLC AND THE CLIENT, AS DEFINED IN THE BASE AGREEMENT.
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32. CONFIDENTIAL HEALTH INFORMATION. THE PARTIES RECOGNIZE THAT CUSTOMER MAY BE
A COVERED ENTITY UNDER 45 C.F.R. PARTS 160, 162, AND 164, (THE “STANDARDS FOR PRIVACY OF
INDIVIDUALLY IDENTIFIABLE HEALTH INFORMATION,” KNOWN AS THE “PRIVACY RULE” AND
“SECURITY STANDARDS FOR THE PROTECTION OF ELECTRONIC PROTECTED HEALTH
INFORMATION,” KNOWN AS THE “SECURITY RULE”) PROMULGATED UNDER THE ADMINISTRATIVE
SIMPLIFICATION SECTION OF THE HEALTH INSURANCE PORTABILITY AND ACCOUNTABILITY ACT OF
1996 (“HIPAA’) AND AS APPLICABLE, UNDER THE AMERICAN RECOVERY AND REINVESTMENT ACT
OF 2009 (Pus. L. 111-5) (“ARRA”) AND ITS APPLICABLE REGULATIONS. THE PARTIES FURTHER
ACKNOWLEDGE THAT SWISSLOG HEALTHCARE MAY BE A “BUSINESS ASSOCIATE” AS THAT TERM IS
USED AND DEFINED IN THE PRIVACY RULE AND IN ARRA. IN THE EVENT THE PARTIES ENTER INTO
AN ARRANGEMENT UNDER THIS AGREEMENT WHEREBY SWISSLOG HEALTHCARE WILL PROVIDE
SERVICES TO OR PERFORM FUNCTIONS ON BEHALF OF CUSTOMER THAT REQUIRE CUSTOMER TO
DISCLOSE PATIENT PROTECTED HEALTH INFORMATION TO SWISSLOG HEALTHCARE, SWISSLOG
HEALTHCARE AGREES TO ENTER INTO A BUSINESS ASSOCIATE AGREEMENT WITH CUSTOMER.

33. PROTECTION OF CUSTOMER DATA. EXCEPT AS OTHERWISE PROVIDED, SWISSLOG
HEALTHCARE DOES NOT OWN ANY CUSTOMER DATA. CUSTOMER SHALL HAVE SOLE RESPONSIBILITY
FOR THE ACCURACY, QUALITY, INTEGRITY, LEGALITY, RELIABILITY, APPROPRIATENESS, AND
INTELLECTUAL PROPERTY OWNERSHIP OF ALL USER DATA, AND SWISSLOG HEALTHCARE SHALL NOT
BE RESPONSIBLE OR LIABLE FOR THE DELETION, CORRECTION, DESTRUCTION, DAMAGE, LOSS,
FAILURE OR MISUSE OF ANY CUSTOMER DATA EXCEPT AS SET FORTH BELOW. IF FOR SOME REASON
CUSTOMER DATA IS ACCESSED OR STORED, SWISSLOG HEALTHCARE WILL MAINTAIN REASONABLE
ADMINISTRATIVE, PHYSICAL, AND TECHNICAL SAFEGUARDS FOR PROTECTION OF THE SECURITY,
CONFIDENTIALITY AND INTEGRITY OF CUSTOMER DATA. THOSE SAFEGUARDS WILL INCLUDE, BUT
WILL NOT BE LIMITED TO, MEASURES FOR PREVENTING ACCESS, USE, MODIFICATION OR DISCLOSURE
OF CUSTOMER DATA BY SWISSLOG HEALTHCARE PERSONNEL EXCEPT (A) TO PROVIDE THE SERVICES
AND PREVENT OR ADDRESS SERVICE OR TECHNICAL PROBLEMS, (B) AS COMPELLED BY LAW, OR (C)
AS CUSTOMER EXPRESSLY PERMITS IN WRITING. SWISSLOG HEALTHCARE DOES NOT
GUARANTEE THAT THE SYSTEM WILL NOT BE THE SUBJECT OF A SECURITY
BREACH AND MAKES NO WARRANTY THAT INFORMATION STORED IN ANY
SYSTEM WILL BE COMPLETELY SECURE. EXCEPT AS SET FORTH ABOVE, CUSTOMER
ACKNOWLEDGES AND AGREES THAT INFORMATION USED AND STORED WITHIN THE SOFTWARE AND
SYSTEM ARE NOT THE RESPONSIBILITY OR LIABILITY OF SWISSLOG HEALTHCARE.

34. HEALTH AND HUMAN SERVICES AUDIT. SHOULD THE PROVISIONS OF SECTION 952 OF THE
OMNIBUS RECONCILIATION ACT OF 1980 [42 U.S.C. 1395x (V) (1)] (THE “ACT”) APPLY TO THIS
AGREEMENT, THEN SWISSLOG HEALTHCARE AGREES TO ABIDE BY THE TERMS OF THE ACT AND ITS
INTERPRETATIVE REGULATIONS INCLUDING, BUT NOT LIMITED TO, MAINTENANCE OF RECORDS
CONCERNING SERVICES AND COSTS INCURRED UNDER SAID AGREEMENT. PURSUANT TO THE
FOREGOING, SWISSLOG HEALTHCARE AGREES THAT UNTIL THE EXPIRATION OF 4 YEARS AFTER THE
FURNISHING OF ANY GOODS AND SERVICES PURSUANT TO THIS AGREEMENT, IT WILL MAKE
AVAILABLE, UPON WRITTEN REQUEST OF THE SECRETARY OF HEALTH AND HUMAN SERVICES OR THE
COMPTROLLER GENERAL OF THE UNITED STATES OR ANY OF THEIR DULY AUTHORIZED
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REPRESENTATIVES, COPIES OF THIS AGREEMENT AND ANY BOOKS, DOCUMENTS, RECORDS, AND
OTHER DATA OF SWISSLOG HEALTHCARE THAT ARE NECESSARY TO CERTIFY THE NATURE AND
EXTENT OF THE COSTS INCURRED BY CUSTOMER IN PURCHASING SUCH SYSTEM AND SERVICES. IF
SWISSLOG HEALTHCARE CARRIES OUT ANY OF ITS DUTIES UNDER THIS AGREEMENT THROUGH A
SUBCONTRACT WITH A RELATED ORGANIZATION INVOLVING A VALUE OR COST OF TEN THOUSAND
DOLLARS ($10,000) OR MORE OVER A TWELVE-MONTH PERIOD, SWISSLOG HEALTHCARE WILL CAUSE
SUCH SUBCONTRACT TO CONTAIN A CLAUSE TO THE EFFECT THAT, UNTIL THE EXPIRATION OF 4 YEARS
AFTER THE FURNISHING OF ANY GOOD OR SERVICE PURSUANT TO SAID CONTRACT, THE RELATED
ORGANIZATION WILL MAKE AVAILABLE UPON WRITTEN REQUEST OF THE SECRETARY OF HEALTH
AND HUMAN SERVICES OR THE COMPTROLLER GENERAL OF THE UNITED STATES OR ANY OF THEIR
DULY AUTHORIZED REPRESENTATIVES, COPIES OF THIS AGREEMENT AND ANY BOOKS, DOCUMENTS,
RECORDS, AND OTHER DATA OF SAID RELATED ORGANIZATION THAT ARE NECESSARY TO CERTIFY
THE NATURE AND EXTENT OF COSTS INCURRED BY CUSTOMER FOR SUCH SYSTEM OR SERVICES.
SWISSLOG HEALTHCARE SHALL GIVE CUSTOMER NOTICE IMMEDIATELY UPON RECEIPT OF ANY
REQUEST FROM THE SECRETARY OF HEALTH AND HUMAN SERVICES OR THE COMPTROLLER
GENERAL OF THE UNITED STATES OR ANY OF THEIR DULY AUTHORIZED REPRESENTATIVES FOR
DISCLOSURE OF SUCH INFORMATION.

35. EXCLUSION LIST. SWISSLOG HEALTHCARE REPRESENTS AND WARRANTS TO CUSTOMER
THAT IT (1) IS NOT CURRENTLY SANCTIONED BY THE HEALTH AND HUMAN SERVICES OFFICE OF THE
INSPECTOR GENERAL AS SET FORTH ON THE CUMULATIVE SANCTIONS REPORT, OR EXCLUDED BY
THE GENERAL SERVICES ADMINISTRATION AS SET FORTH ON THE LIST OF EXCLUDED PROVIDERS
[SEE HTTP://0O1G.HHS.GOV/FRAUD/EXCLUSIONS.HTML ANDHTTPS://WWW.PRECHECK.COM/BLOG/GSA-
EPLS-EXCLUSION-DATABASE-CHANGING-SAM ]; (1) HAS NOT BEEN CONVICTED OF A CRIMINAL
OFFENSE RELATED TO THE PROVISION OF HEALTHCARE ITEMS OR SERVICES; AND (I11) HAS NOT YET
BEEN EXCLUDED, DEBARRED, OR OTHERWISE DECLARED INELIGIBLE TO PARTICIPATE IN THE
FEDERAL HEALTHCARE PROGRAMS OR ANY STATE HEALTHCARE PROGRAMS AS DEFINED IN 42 U.S.C.
SECTION 1320A-7B(F) (COLLECTIVELY, “DEBARRED”), AND AGREES NOT TO ENGAGE, ASSIGN OR
CONTRACT WITH ANY INDIVIDUAL WHOM SWISSLOG HEALTHCARE KNOWS OR SHOULD HAVE
KNOWN, AFTER REASONABLE INQUIRY, HAS BEEN CONVICTED OF A CRIMINAL OFFENSE RELATED TO
HEALTH CARE OR IS CURRENTLY LISTED BY A FEDERAL OR STATE AGENCY AS DEBARRED. SWISSLOG
HEALTHCARE WILL IMMEDIATELY NOTIFY CUSTOMER OF ANY CHANGE IN THE STATUS OF THE
REPRESENTATIONS AND WARRANTY SET FORTH IN THIS SECTION.

36. ASSIGNMENT. NEITHER PARTY SHALL HAVE THE RIGHT TO ASSIGN OR OTHERWISE TRANSFER
ITS RIGHT AND OBLIGATIONS UNDER THIS AGREEMENT EXCEPT WITH THE WRITTEN CONSENT OF THE
OTHER PARTY, WHICH CANNOT BE UNREASONABLE WITHHELD; PROVIDED, THAT A SUCCESSOR IN
INTEREST BY MERGER, OPERATION OF LAW, ASSIGNMENT OR PURCHASE, OR OTHERWISE OF THE
ENTIRE BUSINESS OF EITHER PARTY SHALL ACQUIRE ALL INTEREST OF SUCH PARTY HEREUNDER AND
PROVIDED FURTHER THAT SWISSLOG HEALTHCARE SHALL BE ENTITLED TO ASSIGN ALL OR PART OF
THE PAYMENTS FROM CUSTOMER UNDER THIS AGREEMENT TO ANY PERSON OR ORGANIZATION IN
ITS OWN RIGHT OR AS AGENT FOR TRUSTEE AND CUSTOMER AGREES TO COMPLY WITH ANY
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INSTRUCTIONS FROM SWISSLOG HEALTHCARE TO MAKE PAYMENTS DIRECTLY TO SUCH PERSONS OR
ORGANIZATIONS.

37. EXPORT CONTROL. THE SOFTWARE, THE DOCUMENTATION, AND ALL UNDERLYING
INFORMATION OR TECHNOLOGY MAY NOT BE EXPORTED OR RE-EXPORTED INTO ANY COUNTRY TO
WHICH THE US HAS EMBARGOED GOODS, OR TO ANYONE ON THE US TREASURY DEPARTMENT’S LIST
OF SPECIALLY DESIGNATED NATIONALS OR THE US COMMERCE DEPARTMENT’S TABLE OF DENY
ORDERS. CUSTOMER SHALL NOT EXPORT THE SOFTWARE OR DOCUMENTATION OR ANY UNDERLYING
INFORMATION OR TECHNOLOGY TO ANY FACILITY IN VIOLATION OF THESE OR OTHER APPLICABLE
LAWS AND REGULATIONS. CUSTOMER REPRESENTS AND WARRANTS THAT IT IS NOT A NATIONAL OR
RESIDENT OF, OR LOCATED IN OR UNDER THE CONTROL OF, ANY COUNTRY SUBJECT TO SUCH EXPORT
CONTROLS. THE SOFTWARE AND DOCUMENTATION ARE PROVIDED WITH RESTRICTED RIGHTS, AS
DEFINED HEREIN AND BY REFERENCE TO THE APPLICABLE REGULATIONS SET FORTH IN THIS SECTION.
USE, DUPLICATION, OR DISCLOSURE BY THE US GOVERNMENT IS SUBJECT TO RESTRICTIONS AS SET
FORTH IN THE COMMERCIAL COMPUTER SOFTWARE - RESTRICTED RIGHTS CLAUSE AT FAR 52.227-
19, oF THE RIGHTS IN TECHNICAL DATA AND COMPUTER SOFTWARE CLAUSE AT DFARS 252.227-
7013, OR SUBPARAGRAPH (D) OF THE COMMERCIAL COMPUTER SOFTWARE — LICENSING AT NASA
FAR SUPPLEMENT 16-52.227-86, OR THEIR EQUIVALENT, AS APPLICABLE.

38. AMENDMENTS. THIS AGREEMENT SHALL NOT BE DEEMED OR CONSTRUED TO BE MODIFIED,
AMENDED, RESCINDED, CANCELED OR WAIVED, IN WHOLE OR IN PART, EXCEPT BY WRITTEN
AMENDMENT SIGNED BY THE PARTIES HERETO.

39. NOTICES. NOTICES PERMITTED OR REQUIRED TO BE GIVEN HEREUNDER SHALL BE DEEMED
SUFFICIENT IF IN WRITING AND WILL DEEMED TO HAVE BEEN PROPERLY SERVED IF SENT BY HAND
DELIVERY, OR IF SENT RECOGNIZED OVERNIGHT COURIER, OR GIVEN BY REGISTERED OR CERTIFIED
AIR MAIL, POSTAGE PREPAID, RETURN RECEIPT REQUESTED, ADDRESSED TO SWISSLOG HEALTHCARE
AND CUSTOMER AT THE ADDRESSES AS WRITTEN IN THE PROPOSAL, OR AS UPDATED BY EITHER
PARTY THROUGH FORMAL NOTIFICATION. NOTICES SO GIVEN SHALL BE EFFECTIVE AS OF THE DATE
STAMPED ON THE RECEIPT.

40. SEVERABILITY AND NON-WAIVER. IN THE EVENT THAT ANY OF THE TERMS OF THIS
AGREEMENT ARE IN CONFLICT WITH ANY RULE OF LAWS, REGULATIONS, PROVISIONS OR OTHERWISE
UNENFORCEABLE UNDER THE LAWS OR REGULATIONS OF ANY GOVERNMENT OR SUBDIVISION
THEREOF, SUCH TERMS SHALL BE DEEMED STRICKEN FROM THIS AGREEMENT, BUT SUCH INVALIDITY
OR UNENFORCEABILITY SHALL NOT INVALIDATE ANY OF THE OTHER TERMS OF THIS AGREEMENT
AND THIS AGREEMENT SUCH CONTINUE IN FORCE, UNLESS THE INVALIDITY OR UNENFORCEABILITY
OF ANY SUCH PROVISIONS HEREOF DOES SUBSTANTIAL VIOLENCE TO, OR WHERE THE INVALID OR
UNENFORCEABLE PROVISIONS COMPRISE AN INTEGRAL PART OF, OR ARE OTHERWISE INSEPARABLE
FROM, THE REMAINDER OF THIS AGREEMENT. THE FAILURE OF A PARTY IN ANY ONE OR MORE
INSTANCES TO INSIST UPON STRICT PERFORMANCE OF ANY OF THE TERMS AND CONDITIONS OF THIS
AGREEMENT SHALL NOT BE CONSTRUED AS A WAIVER OR RELINQUISHMENT, TO ANY EXTENT, OF THE
RIGHT TO ASSERT OR RELY UPON ANY SUCH TERMS OR CONDITIONS ON ANY FUTURE OCCASION.
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41. CHoICE OF LAW AND VENUE. THIS AGREEMENT AND PROPOSAL SHALL BE GOVERNED BY,
AND CONSTRUED IN ACCORDANCE WITH, THE LAWS OF THE STATE IN WHICH CUSTOMER IS LOCATED.
EACH PARTY IRREVOCABLY AGREES THAT ANY CLAIM BROUGHT BY IT IN ANY WAY ARISING OUT OF
THIS AGREEMENT OR PROPOSAL MUST BE BROUGHT SOLELY AND EXCLUSIVELY IN STATE OR
FEDERAL COURTS LOCATED IN THE STATE IN WHICH CUSTOMER IS LOCATED AND EACH PARTY
IRREVOCABLY ACCEPTS AND SUBMITS TO THE SOLE AND EXCLUSIVE JURISDICTION OF EACH OF THE
AFORESAID COURTS IN PERSONA, GENERALLY AND UNCONDITIONALLY WITH RESPECT TO ANY
ACTION, SUIT, OR PROCEEDING BROUGHT BY IT OR AGAINST IT BY THE OTHER PARTY.

42. INSURANCE. EACH PARTY AGREES TO CARRY AN APPROPRIATE AMOUNT OF INSURANCE TO
COVER THE RISKS ASSOCIATED WITH THIS AGREEMENT.

43. CONFLICTING TERMS. THIS AGREEMENT IS THE ENTIRE AGREEMENT BETWEEN CUSTOMER
AND SWISSLOG HEALTHCARE REGARDING CUSTOMER’S SERVICES OR SYSTEM AND SUPERSEDES ALL
PRIOR AND CONTEMPORANEOUS AGREEMENTS, PROPOSALS OR REPRESENTATIONS, WRITTEN OR
ORAL, CONCERNING ITS SUBJECT MATTER. NO ADDENDUM, AMENDMENT, OR WAIVER OF ANY
PROVISION OF THIS AGREEMENT WILL BE EFFECTIVE UNLESS IN WRITING AND SIGNED BY THE PARTY
AGAINST WHOM THE MODIFICATION, AMENDMENT OR WAIVER IS TO BE ASSERTED. THE PARTIES
AGREE THAT ANY TERM OR CONDITION STATED IN CUSTOMER PURCHASE ORDER OR IN ANY OTHER
OF CUSTOMER ORDER DOCUMENTATION (EXCLUDING THE PROPOSAL) IS VOID. IN THE EVENT OF ANY
CONFLICT OR INCONSISTENCY AMONG THE FOLLOWING DOCUMENTS, THE ORDER OF PRECEDENCE
SHALL BE: (1) THE APPLICABLE PROPOSAL, (2) ANY EXECUTED AGREEMENT ENTERED INTO BETWEEN
CUSTOMER AND SWISSLOG HEALTHCARE RELATED TO THE APPLICABLE PROPOSAL, (3) THIS
AGREEMENT, AND (4) THE DOCUMENTATION.

UPDATED: 12/6/2021
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